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Briefing Paper
From the 1997-98 school year to the 2008-09 school year, the number of English-language learners enrolled in public schools increased from 3.5 million to 5.3 million, or by 51 percent (National Clearinghouse for English Language Acquisition, 2011). During the same period, the general population of students grew by 7.2 percent, to 49.5 million (Illinois State Board of Education, 2011).	
English-language learners, or ELLs, are students who are unable to communicate fluently or learn effectively in English, who often come from non-English-speaking homes and backgrounds, and who typically require specialized or modified instruction in both the English language and in their academic courses.  Generally speaking, English-language learners do not have the English-language ability needed to participate fully in American society or achieve their full academic potential in schools and learning environments in which instruction is delivered largely or entirely in English. In most cases, students are identified as “English-language learners” after they complete a formal assessment of their English literacy, during which they are tested in reading, writing, speaking, and listening comprehension; if the assessment results indicate that the students will struggle in regular academic courses, they may be enrolled in either dual-language courses or English as a second language (ESL) programs.
English-language learners may also be students who were formerly classified as limited English proficient, but who have since acquired English-language abilities that have allowed them to transition into regular academic courses taught in English. While assessment results may indicate that they have achieved a level of English literacy that allows them to participate and succeed in English-only learning environments, the students may still struggle with academic language. For this reason, the federal government requires schools and programs receiving federal funding for English-language-learner programs to monitor the academic progress of students and provide appropriate academic support for up to two years after they transition into regular academic courses.
On average, English-language learners also tend, relative to their English-speaking peers, to underperform on standardized tests, drop out of school at significantly higher rates, and decline to pursue postsecondary education. In school, they may also be enrolled—at significantly higher rates than their English-speaking peers—in lower-level courses taught by underprepared or less-experienced teachers who may not have the specialized training and resources needed to teach English-language learners effectively.
The increase in the number of English-language learners in public schools, coupled with the significant educational challenges faced by this student population, has led to numerous changes in curriculum, instruction, assessment, and teacher preparation. For example, states and national organizations have developed standards to guide curriculum and instruction in English-as a second language programs, while customized teaching and learning materials for English-language learners are now routinely introduced into regular academic courses. In addition, assessments and standardized tests have also been adapted to more accurately measure the academic achievement of English-language learners, and the majority of states now use the same large-scale assessment—the World-Class Instructional Design and Assessment consortium’s ACCESS assessment (Assessing Comprehension and Communication in English State-to-State)—to identify English-language learners, place them into appropriate programs, and measure their academic progress and English acquisition. Teacher-preparation programs and certification requirements have also been modified to address relevant skills and training, and many states and national accrediting associations require formal training in the instruction of English-language learners. And in schools with significant populations of English-language learners, relevant experience, credentials, and training are often given priority during hiring and employment.
While there are a wide variety of instructional models and academic-support strategies for English-language learners being used throughout the United States, the following represent the three dominant forms:  Dual-language education, formerly called bilingual education, refers to academic programs that are taught in two languages. While schools and teachers may use a wide variety of dual-language strategies, each with its own specific instructional goals, the programs are typically designed to develop English fluency, content knowledge, and academic language simultaneously.  English as a second language refers to the teaching of English to students with different native or home languages using specially designed programs and techniques. English as a second language is an English-only instructional model, and most programs attempt to develop English skills and academic knowledge simultaneously. It is also known as English for speakers of other languages (ESOL), English as an additional language (EAL), and English as a foreign language (EFL).  Sheltered instruction refers to programs in which English-language learners are “sheltered” together to learn English and academic content simultaneously, either within a regular school or in a separate academy or building. Teachers are specially trained in sheltered instructional techniques that may require a distinct licensure, and there are many different sheltered models and instructional variations.
While there is widespread agreement that English-language learners should become proficient in English, debates often center on issues related to cultural assimilation. Those who favor assimilation into American society tend to emphasize English-only policies and instruction, while those who favor acculturation tend to argue for the importance of maintaining bicultural identity and bilingual development. In addition, since English-language learners and dual-education programs may require additional funding, training, and staffing, debates about fairness and resource allocation may also arise (The Glossary of Education Reform, 2013).
	Until recently, much research has documented problems in the instruction of English language learners. There was a clear need for research documenting the need for improvement. When students are presented with conventional curriculum with no modifications, they tend to flounder, become overwhelmed, and mentally tune out or withdraw from active classroom participation.  
The bilingual programs of today are mostly a product of the Bilingual Education Act (Title VII) passed in 1968. Congress passed the act as part of Civil Rights Title VI, which prohibits discrimination based on race, color, or national origin in programs or activities receiving federal financial assistance. The Bilingual Education Act requires that, when needed, schools must provide equal educational opportunities specifically for language-minority students. The Office of Civil Rights (OCR) enforces the act.  Under the act, ELL students must be kept in an adequate program until they can read, write, and comprehend English well enough to participate meaningfully in all aspects of the school's curriculum. 
Because of variations among bilingual programs, data on the academic success of ELL students can be difficult to evaluate. The General Accounting Office reported in February 2001 that out of 70 studies reviewed; only three focused specifically on how long it took students to attain English proficiency. General estimates ranged from four to eight years.  Part of the problem is a lack of consensus on how English proficiency is defined. Adding to the confusion, most states allowed ELLs to be exempted from assessments if they had been in the United States or enrolled in bilingual education programs for three years or less. ELL students also had been given exemptions based on their English-language-proficiency levels.
The 1994 and 2002 versions of the federal Elementary and Secondary Education Act (ESEA), however, required each state to develop an assessment system that includes ELLs and ensures that they make adequate progress from year to year. The Improving America's Schools Act (IASA) and the No Child Left Behind Act (NCLB) tightened many of the testing exemptions used by states and raised the accountability stakes for tracking and improving ELL student performance (Education Commission of the States, 2014).
The first documented court case involving English as a second language learners in American history was Roberto Alvarez v. The Lemon Grove School Board (1931).  In California, the all-Anglo Lemon Grove School District decided to build a separate school for children of Mexican heritage without giving notice to their parents. On January 5, 1931, Principal Jerome Green, acting under instructions from Lemon Grove School trustees, turned away Mexican school children at the school house door, directing them to the new school, which came to be known within the Mexican American community as “la caablleriza” (meaning “the stable”). The parents refused to send their children to the new school and since they were not admitted to the main school house, a boycott and lawsuit resulted. The landmark lawsuit resulting from the “Lemon Grove Incident” became the first successful school desegregation court decision in the history of the United States (Scharf, 1986).	
The next documented case involving English-language learners was the Mendez v. Westminster (1946) case.  Children of Mexican heritage were segregated until a federal court order was won against Orange County, California Schools, in the 9th Circuit Court of Appeals. The ruling states that school districts cannot segregate on the basis of national origin. This case formed the basis of the arguments set forth in Brown v. Board of Education (1954), argued 
by Thurgood Marshall and ruled on by Chief Justice Earl Warren (former governor of California). This case is notable because it was the test case for using social science in a court trial (Zonkel, 1943). 
	A very popular court case involving equal rights for all learners as mentioned above, is the Brown v. Board of Education (1954) court case.  This decision declared the separation of Negro and White students to be unconstitutional and ordered the desegregation of schools. It established the principle of equal educational opportunity for all students. This decision also re-affirmed equal protection under the law mandated by the 14th Amendment to the U.S. Constitution and overruled the decision in Plessey v. Ferguson (1896) that permitted the “separate but equal” doctrine (United States. National Park Service, 2014). 
	Almost 20 years later, the Keyes v. School District #1 (1973) case resulted in the school district agreeing to major changes affecting the quality of services to limited English proficient students. This case produced the first appellate ruling that admonished federal courts to consider the impact of school desegregation cases on language minority students. Judge Matsch, of the 
United States’ District Court, issued a 31 page opinion, (the most lengthy and complete discussion regarding language programming to date in a judicial decision), asserting that the Denver public school district had failed to implement adequately a plan for language minority students and called for remedy of these failures. In this case, the U. S. Supreme Court recognized Mexican-Americans as having the constitutional right to be recognized as an identifiable minority (Cornell University Law School, 2014). 
	The Lau v. Nichols (1974) court case was a class action suit filed by the parents of Chinese children in San Francisco against the school district alleging that academic instruction was being provided in a language in which students were not proficient, hence, depriving them of equal education opportunity. The U.S. Supreme Court’s decision ruled for the plaintiffs and reaffirmed the May 1970 Memorandum, written by the Department of Health, Education and Welfare (HEW) ; that identical education does not constitute equal education under Title VI of the Civil Rights Act of 1964. “There is no equality of treatment by providing students with the same facilities, textbooks, teachers and curriculum, for students who do not understand 
English are effectively foreclosed from any meaningful education. Basic English skills are at the very core of what public schools teach. Imposition of a requirement that, before a child can effectively participate in the educational program, he must already have acquired those basic skills is to make a mockery of public education.” Regarded as the most significant court decision affecting language minority students, this ruling established that the Office for Civil Rights, under the former Department of HEW, has the authority to establish regulations for Title VI enforcement (U.S. Department of Education, 2005). 
	The Castañeda v. Pickard (1981) case is reputed to be the single most significant court case affecting language minority students after Lau v. Nichols (1974). In responding to the plaintiff’s claim that Raymondville, Texas Independent School District’s language 
remediation programs violated the Equal Educational Opportunities Act (EEOA) of 1974, the Fifth Circuit Federal Court of Appeals formulated a three-part inquiry to determine if a school district’s language program has met its obligation under EEOA. The “Castañeda Test” includes the following criteria: (1) Theory: The school must pursue a program based on an educational theory recognized as sound or, at least, as a legitimate experimental strategy by experts in the field; (2) Practice: The school must actually implement the program with instructional practices, resources and personnel necessary to transfer theory to reality; (3) Results: The school must not persist in a program that fails to produce results. The “Castañeda Test” is used extensively by numerous auditing agencies and in litigation regarding the education of language minority students (MoraModules, 2014). 
	In the early 1980’s there was a court case called Plyler v. Doe (1982), where the U.S. Supreme Court ruled under the Fourteenth Amendment of the U.S. Constitution, that the state and its agents (the schools, among others), do not have the right to deny a free public education to undocumented (illegal) immigrant children. Further, the Court declared that school systems are not agents for enforcing immigration law and therefore are forbidden to make public any information about the legal status of their students, or to inform other agencies about such status (Braun, 2010). 
	More recently, the court case of Flores v. Arizona Public Schools (2007) involved parents, represented by Miriam Flores, filing a lawsuit in 1992, alleging that the state of Arizona failed to provide instruction to ELLs that would advance their proficiency and enable them to master the standard academic curriculum. After years of litigation, several rulings/orders by Judge Alfredo Marquez and Judge Raner Collins and many fiscal appropriation battles in the Arizona legislature, the finding by Judge Collins states that, “the State willfully violated the clear and specific March, 2007 Order of the Court whereby the Legislature is required to approve an adequately funded and legal ELL provision by the end of the legislative session or face up to $5 million in daily fines.”  The Horne v. Flores (2009) case relates directly to Flores v. Arizona Public Schools (2007). The U.S. Supreme Court reversed an order by lower court Judge Raner Collins that Arizona increase its funding for ELL education statewide. The decision sends the case back to Judge Collins’ court for a reexamination of changed circumstances, including the passage of the No Child Left Behind Act of 2001 that, according to the majority opinion, had not been sufficiently considered in the lower court (Arcola School District, 2014). 
	The 23 Illinois Administrative Code 228 establishes requirements for school districts' provision of services to students in preschool through grade 12 who have been identified as English learners in accordance with Article 14C of the School Code [105 ILCS 5/14C] and this Part.  The requirements of Article 14C of the School Code and this Part shall apply to every school district in Illinois, regardless of whether the district chooses to seek funding pursuant to Section 228.50 of this Part (Johnson, 2014).
	The 23 IL ADC 1.88 Annual Measurable Achievement Objectives for English Language Learners Annual Measurable Achievement Objectives (AMAOs) for English language learners are rules sets forth the AMAOs for educational agencies that use funds from Title III of the Elementary and Secondary Education Act. As part of federal monitoring conducted in 2009, the U.S. Department of Education (USDE) determined that the objectives set forth in Section 1.88 failed to address annual targets for increasing the number or percentage of an educational agency's students who are making progress in learning English or attaining proficiency, as the Act requires. As a result, the USDE directed the agency to establish targets to be used to determine AMAOs for the 2009-2010 school year, with the target level increasing in each subsequent school year. Targets for the progress and proficiency objectives, as set forth in the rulemaking, were submitted to USDE for review; the department has approved these for use in determining 2009-10 AMAOs but instructed the agency to further refine certain elements of the progress target. A separate rulemaking will be conducted to address the issues raised in this regard (Cyber Drive Illinois, 2011).
	Title 23:  Education and Cultural Resources, Subtitle A:  Education, Chapter 1:  State Board of Education, Subchapter f:  instruction for specific student populations, Part 235 early childhood block grant, Section 235.10 establishes that the procedures and criteria for the approval of proposals submitted to the State Board of Education by eligible applicants for grants to assist in establishing early childhood education programs funded through the Early Childhood Block Grant authorized by Section 1C-2 of the School Code [105 ILCS 5/1C-2].  The Early Childhood Block Grant program shall include "at risk" is defined as those children who because of their home and community environment are subject to such language, cultural, economic and like disadvantages to cause them to have been determined as a result of screening procedures (to be carried out in conformance with Section 235.20(c)(5) of this Part) to be at risk of academic failure. (Section 2-3.71(a)(4.5) of the School Code) (Joint Committee on Administrative Rules, 2011).
	The need to develop English language proficiency standards that articulate with Illinois’ 
Learning Standards (academic content standards) stems from three sources: 1). pedagogy, 2). 
assessment, and 3). educational policy. These changes, spurred by the standards-based 
movement and federal legislation, directly impact English language learners in elementary and 
secondary schools throughout the United States. States and school districts, now required to 
implement English language proficiency standards, are responding to this mandate.  English language proficiency standards need to capture the full range and complexities of 
methodologies that blend language and content learning. To this end, expansion of coverage of current English language proficiency (or development) standards must be done to bring them into alignment with practice. In addition, English language proficiency standards must dovetail academic content standards to create a continuous pathway to academic success for our 
English language learners.  The No Child Left Behind Act of 2001 has given the impetus to embark on this journey of redefining assessment for English language learners. Specific tenets within the Act (under Titles I and III) make it clear that states are to create English language proficiency standards, tied to their academic content standards, as the basis for the development of English language proficiency measures. In addition, English language learners in grade levels K-12 must be assessed annually for their English language proficiency in listening, speaking, reading, and writing. (Carhill 2008).  Educational policy regarding English language learners in our schools reiterates the need for school districts, and schools to comply with the requirements of this federal legislation.
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